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FRIENDS FOR PEACE (FFP)

Friends for Peace (FFP) is a non-governmental, non-profit organization
registered under the Societies Registration Act 1977. It was established

in May 2004 with a view to facilitate research in the field of conflict transfor-
mation and to contribute to future peace processes in Nepal. It works with
local and international specialists on specific issues of concern in Nepal,
convenes workshops for the sharing of experiences on peace processes
from around the world and endeavours to be a leading research organisa-
tion providing a central source of information for a range of actors on
conflict-related issues. It also aims to build the capacity of Nepalese and
other researchers to develop these strategies. In a post-conflict environ-
ment, it remains a public resource to be drawn upon for relevant informa-
tion and expertise on post conflict transformation.

The main objective of FFP is to establish a credible knowledge-base that
provides technical expertise on issues of concern in future peace negotia-
tions and wider peace process, and facilitates greater participation of civil
society organisations and individuals in bringing about a peaceful resolution
to the Maoist insurgency.

Based on a range of consultations, FFP is conducting research on vari-
ous issues thought to be of concern in the current conflict context. Initial
areas of research identified are comparative peace processes, security sec-
tor reform and international relation specific to conflict.  'Discourse on
Constituent Assembly: An Analysis' constitutes yet another step in the series
of these researches.

The status and supremacy of the Constitution of the Kingdom of Nepal,
1990 is a bitterly contested issue in the current political dynamics of Nepal.
The demand for the constituent assembly raised by the CPN (Maoist) as a
precondition for the peace negotiation is slowly occupying central stage of
debate in the country. Realizing the need to facilitate exploration of various
options for peaceful settlement of the ongoing insurgency, FFP is bringing
forth this book as an additional contribution towards widening the debate
on the future course of constitution making process in Nepal. FFP intends
to help create conditions for the concerned stakeholders of conflict to
address various dimensions of constitutionalism in Nepal in order to
facilitate the framing of a constitution that can guarantee the sovereignty of
the people of Nepal.
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With the Maoist armed insurgency cutting wider swathes
of destruction and the rift between the constitutional

forces growing deeper, the discourse on constituent assembly
has started to receive national focus. Though it was first debated
as a means of democratization of governance in the aftermath
of 1950 revolution, it never figured so prominently in the na-
tional political debate as it has now. For those who are not aware
of Nepal's political dynamics, the issue of constituent assembly
may sound purely academic. But no one familiar with the present
political imbroglio, may afford to miss its context and relevance.
At a time when the democratic constitutional process has been
seriously disrupted by the Maoist insurgency on the one hand
and the growing rift between the palace and the political parties
on the other, it is but natural for the constituent assembly to
catch the limelight of national debate as a possible way out from
the present political impasse. Another reason for its coming into
prominence may also be the fact that the people were never
involved in the process of constitution making as is the case with
other successful democracies of the world.

There has been a serious accusation that all the constitutions
that have come into force since 1950 were either promulgated
by the reigning kings or were the product of the compromise
among the dominant elite groups. The majority of the people
feel that the constitutions of the past have not been able to
accommodate the popular aspirations. In fact, no constitutions
of the past have had sovereign sanction of the people of Nepal.
The refusal by the Maoists to compromise their position with
regard to constituent assembly despite two rounds of talks and
the restive youths and students who are raring to go for repub-
lican system of government makes it clear that nothing short of

FOREWORD
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accepting the constituent assembly as a process of constitution
making will be able to bring the insurgents back to democratic
political process and to address the emerging identities in the
society.

There are and can be different opinions as to whether the con-
stituent assembly alone is the panacea for the present day ills.
The past experiences have shown that constitutions are no more
than scraps of paper if they are not honoured by the rulers.
However, when the Maoists, whose rebellion has brought the
country to the present mess, stick to their demand for the con-
stituent assembly, political solution is unlikely to be achieved by
evading the issue.

This notwithstanding, the constituent assembly is definitely not
the only remedy for all the problems besetting the country.  A
constitution may offer certain principles and institutional frame-
work for the accommodation of conflicting interests that inevi-
tably crop up during the management of the state affairs. Much
depend on the level of commitment of political actors to demo-
cratic values that the constitution embodies. In Nepal the extra-
constitutional tendencies are very strong. So long as the hidden
desires for ruling the country in an undemocratic manner is not
contained by the political actors themselves, no form of consti-
tution making can assure democratic governance in the country.

The purpose of this paper, therefore, is not to try to mould
public opinion for or against constituent assembly but to initiate
a lively discourse on the feasibility and practicability of constitu-
ent assembly as a potential tool of political settlement of the
present crisis. In this paper Krishna P Khanal, Prof. of Political
Science at Tribhuvan University has shed light on the theoretical
aspects of constitution, the constitutional theory, experiences
and lessons of constitution-making through constituent assem-
bly, imperatives of framing a new constitution to address the
Maoist insurgency and other emerging voices for identity, rep-
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resentation and participation. As an emerging research institute,
Friends for Peace (FFP) is proud to be able to
provide a forum to Prof. Krishna Khanal's scholarly research
findings for wider discussion. If it is able to generate expected
responses from the intelligentsia and the stakeholders of
conflict alike, we will consider ourselves adequately compensated
for our endeavours.

Laxman P  Aryal
Chairperson
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Constituent assembly is a popular topic of current public dis
course in Nepal. It is considered as a way out of country’s

current crisis including Maoist insurgency. After the failure of
negotiation between the government and the CPN (Maoist) twice,
people are of the view that there is no harm in accepting Mao-
ists’ demand of constituent assembly if it can restore peace in
the country.

This paper, therefore, attempts to address various issues relat-
ing to the imperatives of new constitution-making in Nepal
through elected assembly. This paper tries to deal with the con-
ceptual and theoretical aspect of constitution-making; experi-
ences and lessons on constitution-making in different parts of
the world with special reference to conflict-ridden countries;
imperatives of new constitution in Nepal addressing the Maoist
insurgency; and operational brief of constituent assembly if the
country agrees to adopt a new constitution through an elected
constituent assembly.

The most popular model of constitution making is bringing maxi-
mum participation of the people through constituent assembly.
Every country has its own history of making, amending and intro-
ducing new constitutions. The United State of America is known as
the first country to draft and adopt constitution through con-
stituent assembly. However, it was not directly elected by the people
but by the convention of delegates sent by American states. Indian
constituent assembly was also not directly elected by Indian peo-
ple. Prior to the election of the constituent assembly, provincial
elections were held for smooth constitutional transition to inde-
pendent India. The constituent assembly aimed at laying down the
foundation of republicanism in India where power and authority

EXECUTIVE SUMMARY
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were derived from the people. South Africa is the most recent
example in constitution making. It faced a lot of hurdles and dead-
locks. But minimum consensus was reached to resolve the differ-
ences. Mechanisms like constituent assembly, interim government,
multi-party negotiating forums were created to smoothen the
various phases for constitutional transition. The current experi-
ence of constitution-making in Kenya is equally relevant for the
countries suffering from constitutional crisis and internal conflict.
The people of Kenya, through different groups and communities,
took initiative in the constitution-making process.

Nepal does not have coherent experiences ever since it got the
first constitution in 1948. Out of the five constitutions enacted
hitherto in Nepal, none of them have provided sound and co-
herent constitutions. A handful of individuals have played a key
role in constitution-making process throwing aside the actual
aspirations of the people. Each of the constitution either got
promulgated by the grace of the king or through an absurd agree-
ment between the king and the political parties.

The idea of constituent assembly in Nepal was floated for the
first time in 1950s. Due to the frequent changes in the govern-
ment, however, the ideas of constituent assembly were over-
shadowed. Until 1958, the demands for constituent assembly
were potent. But King Mahendra's announcement of the date
for the parliamentary election in 1959 dampened the hopes of
the people.

Since then the issue of constituent assembly remained dor-
mant until the Maoists raised it anew following the 1990 Peo-
ple's Movement. The Maoists raised the issue of the constitu-
ent assembly as one of the three agendas in the course of ne-
gotiation in 2001.

Further, since the palace massacre in June 2001 and particularly
the October 4, 2002 take-over by the king, monarchy has suf-
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fered massive erosion of trust and the republican agenda put
forward by Maoists is getting popularity among the common
people, especially the youths.

Federalism has become a part and parcel of restructuring the
state within and outside the Nepalese politics as a popular
issue. It emphasizes autonomy to the geographical regions rep-
resented by cultural, ethnic and marginalized classes. The issue
of proportional representation is most frequently referred
to as an agenda among various groups and political parties.
Therefore, for proportional representation, a concept of
multi-member constituencies should be introduced from the
existing district, which would represent 5 to 26 seats as per
the size of population. The political parties need to nominate
their candidates according to the ratio of population. Under
this method, the parliament will generally have no majority by
any parties and, hence, coalition government will be formed
which provides better representation of various marginalized
groups.

At present the constitutional process has met with a deadlock.
Hence, the drafting of a fresh constitution through constituent
assembly has become an imperative. Though the national debate
is converging towards the constituent assembly, there are some
ambiguities about its modus operandi. The following steps are
recommended here to achieve the consensus:

1. Joint declaration of principal commitments to go for new
constitution through constituent assembly.

2. Simultaneous declaration of ceasefire by the state and the
rebels.

3. A monitoring of the ceasefire by UN until the elections for
constituent assembly are held and the rebel forces are de-
mobilized.

4. Monitoring of structure of dialogue through an all-party
mechanism supported by constitutional experts.
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5. Adoption of consensus based decision-making process. Near
consensus formula can be applied in case common consensus
is not reached.

6. Reflection of the representation of the cultural, ethnic,
marginalized and suppressed classes of the society in the elec-
tion of constituent assembly.

7. Formation of an all-encompassing assembly rather than se-
lective with all sections of people actively participating in the
constitution-making process.

The constitution–making in Nepal which aims at the resolution
of the Maoist insurgency and the current constitutional dead-
lock is really a complex process and delicate job. The constitu-
tion can offer only certain principle institution or processes as a
framework but it cannot ensure good behaviour among the prin-
cipal actors. In Nepal the extra-constitutional tendencies are high
both in the left and the right political camps including the Mao-
ists There fore, if they are sincere about a constitutional settle-
ment, constitutional system and popular mandate must be re-
spected.
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stroyed the promises of independence but also transformed the
country into one-party authoritarian rule (Ghai, 2002b: 34-35).

The one-party state was repealed and replaced by a multi-party
democracy in the 1990s because of tremendous pressure from
the people. However, the people had “lost respect for the consti-
tution and confidence in the political system... People were un-
willing to defend the constitution” (Ghai, 2002b: 34-35). It was
against this background that the Kenyan Parliament felt the need
to review the constitution and accordingly passed an Act in 1998.
But the review failed to materialize due to the political parties’
intransigent approach to the formation of the review commis-
sion. However, as stated above, the people took independent ini-
tiatives and the government had to formalize the process through
parliamentary legislation. The Parliament passed the Constitution
of Kenya Review Act 2000 and the government appointed a 17-
member Constitution of Kenya Review Commission (CKRC) in
November 2000. However, both the commissions agreed to merge
later. The new commission consisted of 29 members, including 10
from the People’s Commission and two as nominees of the Par-
liamentary Select Committee.

The Commission was an independent body with a mandate to
collect the views of the people and prepare a draft constitution
based on ‘the principles of democracy, accountability, people’s
participation, human rights and social justice’ (CKRC, 2002: 1).
However, the constitution-making process of Kenya was a very
complex affair involving different layers at different stages. Next
to the Commission, there were Constituency Constitutional Fo-
rums in each constituency for the purpose of debate, discussion,
collection and collation of the views of the people with regard to
constitutional changes. The forums provided the basis for the
peoples’ consultation with the Commission. The next layer was
the National Constitutional Conference which consisted of 628
members representing a broad spectrum of the Kenyan people.
The draft constitution prepared by the Commission was to be
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submitted to this Conference. The fourth layer was the provision
for referendum which would take place only to decide the issues
not already resolved in the National Constitutional Conference.
And finally there was the National Assembly, the unicameral Ken-
yan parliament, which held ultimate authority to enact and change
the constitution (Ghai, 2002b: 12-13).

The Commission adopted a comprehensive method of reviewing
the constitution and ascertaining the views of the people. This in-
cluded civic education on the constitution, listening to the people,
soliciting submissions from them, analyzing them and incorporating
them in the draft document. Altogether 35,015 submissions from
various organized groups were received. Besides this, it was claimed
that millions of Kenyans throughout the country and overseas com-
municated with the Commission through formal hearings and
memoranda. The Commission’s recommendations were based on
various sources such as the reform agenda as set out in the Review
Act, an analysis of the failing of the current constitution, the views
of the public, and the assessment of the Commissioners as to the
appropriateness of values, institutions and procedures to achieve
the desired goals (CKRC, 2002: 5).

The Commission was supposed to complete its work, which in-
cluded all the stages of review up to the presentation of the Con-
stitutional Bill to the parliament for enactment, within 24 months,
i.e., by September 2002. However, an extension could be requested
if required. The first draft constitution was prepared by Septem-
ber 2002 but more time was required for it to go through the
Constitutional Conference and for the preparation of a final ver-
sion to be presented to the parliament. The Commission began
to face political non-cooperation when its recommendations were
finally revealed. Towards the end of the year 2003, its Chairman
threatened to resign out of despair (http://www.news.bbc.co.uk/
africa, 2003/11/18) and even the Government threatened to with-
draw from the Constitutional Conference which was engaged in
adopting the draft. It was only by March 2004 that the long-awaited
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draft of the new constitution was completed. Yash Ghai, the Chair-
person of the Commission claimed that the draft constitution
had been adopted by more than 600 delegates, including those
belonging to the ruling party (http://www.news.bbc.co.uk/africa,
2004/03/16). The Conference’s failure to adopt the draft would
have meant sending it to the referendum. This, the Government
seriously wished to avoid.

The constitution-making process in Kenya is now in the final stage.
The draft constitution prepared by the Commission has gone
through all the stages but the National Assembly is waiting for the
final enactment. However, the enactment has become very uncer-
tain because the ruling party is not willing to reduce the powers of
the president in favour of the Prime Minister as recommended in
the draft constitution. Similarly, other parties too have their reser-
vations on some provisions of the draft constitution.

The constitution-making process in Kenya over the years was so
popularized and created so much enthusiasm among the people
that it would be virtually impossible for the government to back-
track or delay the draft for long. However, the Kenyan experience
suggests that it is easy to draft the constitution through a profes-
sional and competent body such as the Commission but extremely
difficult to get it through a popular, elected parliament, where
political lobbies are more interested in short-term gain than in
genuine long-term constitutional considerations. It would be bet-
ter if the two processes could be blended together.  Another ma-
jor weakness of the Kenyan exercise is that the whole process
lacked political backing and leadership. Without the strong com-
mitment and backing of the political leadership, the constitution-
making process becomes weak and lacks the will to accept and
implement a new constitution. Therefore, political understanding
and consensus among the major players is a necessity before a
country decides to undertake the creation of a new constitution.
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4. IMPERATIVES OF NEW
CONSTITUTION IN NEPAL

Nepal has not been able to evolve sound and coherent consti
tutional practices over more than half a century that has

passed since the end of Rana rule. Every time a new constitution
was promulgated it had reversal jumps.  And each of the five consti-
tutions enacted during this period, with partial exception of the
1959 Constitution, was a reversal of the previous one. Therefore,
none of them, including the democratic ones, could ‘generate the
coherence’ that is essential for the functioning of a constitutional
state.

The building and sustenance of coherence is felt to be possible
only if the constitution is required to take care of the people’s ‘pre-
political collective identity’, i.e. to take the constituents of nation-
hood and to evolve them into a political community (Preuss, 1998).
Constitution making in Nepal never took this factor into serious
consideration. Only a few players, who determined the course of
changes, played decisive role in the constitution-making process.
The people and nation were always taken for granted and the vast
majority was never involved in the constitution-making process.
Each of the five constitutions enacted during this period, was the
product of either the ruler’s grace or of understanding reached
between the King and the then prevalent political forces. As a re-
sult, none of these constitutions could create and sustain a political
community and give the country stability. When each constitution
was violated or turned down the people did not come forward to
defend it. A cursory look at the past constitutional experiments
may help to understand some of the reasons behind this.

4.1 Past Constitutional Experiments
Nepal’s first constitution was promulgated in 1948 (the Govern-
ment of Nepal Act) under the Rana family aristocracy. It tried to
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give legitimacy to Rana family rule with a few provisions for some
civil liberties and the limited participation of the people in gov-
ernance. However, this experiment could not continue since Rana
rule was overthrown in February 1951 through a popular upris-
ing. King Tribhuvan, who was restored to the throne following the
political change, promised for a constitution to be framed by an
elected Constituent Assembly within two years. Until such a con-
stitution was framed the Interim Government of Nepal Act, popu-
larly known as the interim constitution, was enacted, which for
the first time, introduced democracy in Nepal.

This constitution was founded on the principle of ‘the king can do
no wrong.’ The executive and legislative powers of the state were
vested in the King and the Council of Ministers. The King was
required to act on the recommendation of the Council of Minis-
ters and, as was made clear in the explanatory note of Article 21
(1) of the interim constitution, the King’s own proposals were to
be understood as undertaken on the advice of his ministers. How-
ever, the monarchy gradually resumed absolute power following
the break of the Rana-Congress interim government. By 1954,
when the interim constitution was amended for the third time,
the monarchy had regained all powers and the monarch started
exercising state authority as though he had special executive, leg-
islative and judicial prerogatives that had been handed to him by
the traditions and customs of the country (Gupta, 1993: 85-86).

In 1958 King Mahendra, declared that he would hold elections for
Parliament based on a new constitution to be framed by a team
of experts appointed by him2 and thus ended the debate over the
Constituent Assembly. A five-member commission, including rep-

2 The original provision of the interim constitution, which obligated the interim

government to hold election for constituent assembly as early as possible, was

changed by King Mahendra through a declaration that the election would be

held for the Parliament rather than for the constituent assembly. He assigned

himself the duty to frame and promulgate the constitution for the country.
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resentatives of political parties, was appointed by the King to
prepare a draft of the constitution. Suggestions as to the contents
of the constitution were made by political parties, the advice of
the British constitutional expert Sir Ivor Jennings was received,
and a draft was prepared and submitted to the King. The draft
constitution was approved by the Council of Ministers before it
was enacted and promulgated by King Mahendra with these words:

I, King Mahendra Bir Bikram Shah Dev, in exer-
cise of the sovereign powers of the Kingdom of
Nepal and prerogatives vested in Us in accord-
ance with the traditions and customs of Our coun-
try which devolved on Us from Our august and
respected forefathers, do hereby enact and prom-
ulgate this fundamental law entitled “The Consti-
tution of the Kingdom of Nepal.” (emphasis
added)

The constitution was fundamentally modeled on the British par-
liamentary system. It tried to blend the institution of monarchy
with a popularly elected government and carried many features
of a parliamentary democracy. Accordingly, elections for the House
of Representatives, the lower house of parliament, were held and
the elected government assumed power in May 1959. The experi-
ment with this constitution continued for merely a year and a
half. The monarchy could not reconcile itself with the limited pow-
ers it had been granted by the constitution, even though the con-
stitution had been enacted by the King himself. King Mahendra
dislodged the government, dismissed the parliament, suspended
the constitution and took over the powers of the state through
royal proclamation in December 1960.

A new constitution was promulgated two years later which ac-
cepted the active political role of the monarchy and a political sys-
tem guided by him. The King declared that the parliamentary sys-
tem was fundamentally ‘unsuitable’ to Nepal and so the sovereignty
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of the country was to be vested in the King and “all powers -
executive, legislative and judicial [were to] emanate from Him”
(HMG, 1981: 12). Political parties were declared unconstitutional
and any involvement in party activities was severely suppressed.
The polity was named the ‘partyless panchayat democracy,’ and
claimed to be an indigenous model of democracy, having ‘roots in
the soil’ of the country and ‘capable of growth and development in
the climate prevailing in the country’ (Neupane, 1969).

The King’s rule under the partyless panchayat system lasted for
almost thirty years until a popular mass movement compelled
him to restore democracy in April 1990. During the period, the
constitution was amended three times. The second amendment
by King Birendra in 1975, who had succeeded the throne in 1972
following the death of his father King Mahendra, virtually con-
verted the panchayat system into a ‘one-party’ regime’ with the
introductions of control and monitoring mechanisms by a polit-
buro-like institution called ‘Gaon Pharka’ (Back to the Village). In
the name of ‘consensus’ the Back to the Village committees from
both national and local levels were authorized to issue instruc-
tions, impose candidates at any level of the panchayat elections
and declare their candidate elected. However, the regime contin-
ued to face resistance and challenges from the political parties
and party backed student communities. The student agitation in
1979 flared up beyond control and King Birendra announced a
national referendum to decide on whether the people wanted to
retain ‘the panchayat regime with reforms’ or would prefer to
shift to a multi-party system.

The referendum results favored the continuation of the Panchayat
regime, and the system continued under King Birendra with some
constitutional reforms in 1980. The amendments dropped the Back
to the Village provisions and introduced some liberal provisions
such as the election of prime minister by the members of the
national legislature and direct election of the national legislature
based on the adult franchise. However, the post-referendum con-
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stitutional reforms also did not overcome the prejudice against
the political parties. The ban upon them continued and the candi-
dates contesting panchayat elections had to take an oath renounc-
ing party politics. As anticipated, political parties boycotted the
elections and continued to resist the regime in favor of the resto-
ration of multi-party democracy.

Faced by a strong popular uprising within the country in 1990,
the monarchy had no option, but to reconcile with the resistance
and allow a peaceful democratic transition. The King lifted the
ban on political parties, promised democratic constitutional re-
forms and once again conceded to abide by the norms of consti-
tutional monarchy. The panchayat structures were dissolved and
an interim government was formed which was led
by the forces of the uprising. A Constitution Reform Commission
(CRC), consisting of representatives of the opposition forces and
the king was formed. The Commission prepared a draft, and after
hectic negotiations, the king finally enacted it on the recommen-
dation of the Council of Ministers, but only after several revisions
in the draft were made (Hachhethu, 1994).

The 1990 Constitution, the fifth one since 1948, is the product
of an understanding between the monarchy and the political
parties on three main principles – the constitutional monarchy,
multi-party democracy and the parliamentary system of gov-
ernment. There were differences on both the approaches to the
constitution-making and its contents.  Though the mainstream
political parties – like the Nepali Congress and the communist
factions, mainly the Marxists and Marxist-Leninists – agreed to a
nominated commission that represented them in the framing of
the constitution and also to a broad parliamentary framework,
they had divergent approaches to the contents of the constitu-
tion, particularly to those related to the monarchy and the army.

The Constitution of 1990 was thus framed by a Commission
representing the King and the forces of the 1990 democracy
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movement. The Commission tried to ascertain the views of
the people and political parties by sending its members to dif-
ferent parts of the country and holding meetings and discus-
sions in public. However, the mandate of the Commission was
set up by the King and the Commission had to submit its re-
port to him. Upon consultation with the Council of Ministers
and on their advice, King Birendra formally declared the en-
actment of the Constitution. Although the 1990 Constitution
acknowledged ‘the desire of the people to bring about the
constitutional changes’ as expressed through the people’s
movement and admitted the people as the sovereign reposi-
tory of all state powers and authority, the King once again
exercised his authority to promulgate the constitution. The
declaration of this constitution was thus very similar to the
ones that preceded it:

I, King Birendra Bir Bikram Shah Dev, by virtue of
the State authority as exercised by Us, do hereby
promulgate and enforce this Constitution of the
Kingdom of Nepal on the recommendation and
advice, and with the consent of the Council of
Ministers (emphasis added).

Despite this, and despite the fact that the law relating to the suc-
cession of the throne was completely within the King’s authority,
this constitution may be regarded as the most democratic one that
Nepal has seen in its constitutional history. A small indication of
this can be seen in the preamble itself, where the traditional clause
that stated that the King’s authority was ‘handed down’ or ‘de-
volved’ from his forefathers was dropped. However it contains many
ambiguous provisions which have been differently interpreted and
implemented, particularly those relating to the army and the mon-
archy.  A minimum consensus among the key political actors and
the King would have allowed the constitution to grow positively.
But from the very beginning such consensus was lacking and con-
stitutional exercise was limited to rituals.
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The 1990 constitution suffered a crisis of ownership from its very
inception. Even during the draft recommendation the members
representing the Samyukta Bam Morcha (United Left Front) had
strong reservations on some of the provisions and submitted a
de facto note of dissent.3 Madhav Kumar Nepal, Nirmal Lama and
Bharat Mohan Adhikari, who represented the ULF in the CRC,
put forth their differing opinion in a written statement signed on
September 9, 1990. Despite ‘several weaknesses’ they supported
the draft constitution as ‘being democratic’ and as ‘providing the
basis for furthering democratic exercise.’ However they had strong
reservations on the six areas relating to i) the exercise of sover-
eignty; ii) the institution of monarchy and the King on the throne;
iii) the King as the component of the parliament; iv) the name of
the government as His Majesty’s Government; v) immunity granted
to the King, Queen and the Heir-apparent and vi) the account-
ability of the National Defense Council (CRC, 1990: 7-9). The
then Communist Party of Nepal (Marxist-Leninist), later a major
constituent of the present CPN (UML), published a detailed state-
ment with 27 points criticizing the draft recommendation
(Rupantaran, 2059 Baisakh). Many other radical communist fac-
tions, including the one that now is engaged in armed rebellion,
the CPN (Maoist), rejected it outright. The leaders of the erst-
while Panchayat regime were also unhappy with it and called it

3 In a conversation with this author on November 16, 1997 at his residence in

Kathmandu, Biswo Nath Upadhayaya, the Chairman of the Constitution Rec-

ommendation Commission, admitted that the Members belonging to the ULF

did not agree on some of the provisions of the draft constitution and wanted

to record their dissent. In Order to avoid the record of dissent on the docu-

ment, he urged them to present their disagreement on a separate paper,

which they did. This avoided a formal note of dissent on the draft constitution

and the Commission was able to present its recommendation claiming una-

nimity of all members. Nirmal Lama, a member of CRC representing the ULF

also admitted that despite serious differences on some issues, the draft consti-

tution was prepared in an environment of understanding and consensus (in-

terview at his residence on January 20, 1998).
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the product of ‘stone-throwing in the street’ rather than of the
participation of the people who desired changes.4 Similarly, a host
of ethnic groups and ethno-regional parties also expressed their
resentments and reservations on the new constitution. They al-
leged that it merely continued the ‘domination’ of hill Hindu high
caste people in a different form rather than creating a substantive
democratic change (Nepal Press Digest, November-December
1990). Thus the 1990 Constitution became a ‘document of mis-
trust’ among the major political actors, including the monarchy.

However, it was expected that the constitutional practice and
subsequent amendments would evolve the constitutional system
into a dynamic political process. But many of the principles and
provisions, which required follow up legislations, remained
unimplemented. ‘Ambiguities’ on many crucial provisions, particu-
larly those related to the monarchy and the army were never
made clear. Controversies arose when decisive action from the
state was required, particularly on the issue of using the army for
internal security purposes. The spirit as well as the very founda-
tion of the constitution was shattered when the army failed to
comply with the government, when the latter decided to move
the army against the Maoist insurgency in July 2001 in order to
rescue the abducted police personnel at Hollery, Rolpa.5

4 Rajeswor Devakota, the former Chairman of National Panchayat and a staunch

supporter of the partyless Panchayat system under the active leadership of

the King, frequently challenged the 1990 mass movement as genuinely repre-

senting the masses of the people and maintained that the 1990 Constitution

has no popular validity.
5 In July the Maoists insurgents raided the Police Post in Hollery, Rolpa and

abducted 70 out of 72 police personnel stationed there, killing one and seri-

ously injuring another. A meeting of the National Defense Council decided to

mobilize all security organs and accordingly recommended to the King to

deploy the Army to rescue the police personnel. Military personnel were dis-

patched and the government claimed that the security forces had cordoned

the area where the Maoists had kept the abducted police personnel and were
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Extra-systemic approaches to the constitution therefore always
prevailed even though major political forces participated in the
constitutional process. Radical communist factions either boy-
cotted the elections claiming that the ‘bourgeois democracy’ could
not solve the problems of the country or participated in the elec-
tions with the declared objective of exposing its weaknesses and
continuing ‘the revolutionary struggle’ through peaceful means.6

However, the situation did not deteriorate until CPN (Maoist)
began the armed rebellion against the system in 1996.

4.2 The 1990 Constitution at a Dead-end
Many have argued that the October 4 declaration by King Gyanendra
was the end of the constitutional democratic system that had be-
gun in 1990 (Khanal, 2002; 2003a). Earlier in May, the House of
Representatives, the lower house of the parliament had been  dis-
solved, two years before the expiry of its tenure, and fresh elec-
tions were called for at a time when the country was facing a criti-
cal security situation due to intensification of the Maoist insur-
gency.  The King dissolved the house on the recommendation of
Prime Minister Sher Bahadur Deuba who could not convince his

“prepared to for advanced action” (Gorkhapatra, July 18, 2001). There were

appreciations of the valor of the Royal Nepalese Army as well. But, later on, it

was revealed that the Army had reached Hollery, remained there for only a

day and returned back, and the Government had not even been informed of

this properly. It was also reported that the Army and the rebels had exchanged

letters and reached an agreement not to attack each other (Space Time, July

20, 2001). As a result, Prime Minister G.P. Koirala resigned in a helpless condi-

tion (Nepal Press Digest, July 19 and 26, 2001).
6 The Communist Party of Nepal (Unity Centre) and Nepal  Workers and Peas-

ants' Party participated in the 1991 parliamentary elections while the CPN

(Masal) led by Mohan Bikram Singh boycotted it. The Unity Centre which

consisted of a couple of left groups including the one which split later on and

formed the CPN (Maoist) contested the elections in the name of United Peo-

ple’s Front Nepal. However, in the next election, the Masal faction participated

while the Maoists boycotted it.
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party for an extension of the state of emergency for another six
months to quell the Maoist insurgency. Constitutionally speaking,
the dissolution might be considered legitimate if it was a normal
situation. But it was not, and even a child knew that election was
not possible in such circumstances.  As apprehended, elections could
not be held as scheduled and a constitutional deadlock ensued. The
constitution does not anticipate a government without the parlia-
ment and it states that the house should be elected within six-
months of its dissolution.

Political parties were divided on the issue of dissolution. The NC
and a few other parties were for the restoration of the House of
Representatives (HOR). The CPN (UML), the ruling faction of the
NC and the RPP were for holding elections. The UML in particu-
lar was enthusiastic because the NC had split and it thought its
electoral victory had already been guaranted. However, the secu-
rity situation did not improve and it became apparent that elec-
tions could not be held as scheduled. The Supreme Court, which
could have rescued the constitutional deadlock by reinstating the
house, had already ruled it out in its judgment on a writ petition
challenging the dissolution. The exercise of article 127 of the con-
stitution had thus become the inevitable result of the constitu-
tional deadlock. The Prime Minister, in consultation with political
parties, recommended the postponement of elections for another
year. But the King, acting beyond the Prime Minister’s recommen-
dation, assumed executive powers of the state himself and sacked
the prime minister on grounds of ‘incompetence.’

The premature dissolution of the House of Representatives in May
2002, failure to hold elections as scheduled, King Gyanendra’s takeo-
ver of executive power, the dismissal of Prime Minister Sher Bahadur
Deuba on October 4, 2002 and the King’s wish to play a ‘construc-
tive role’ are all interrelated and form part of the sequence of
events that suggest that Nepal’s experiment with the 1990 consti-
tution has come to a dead end. The country has been spending
most of its political energy in debating the constitutionality of the



F
R

I
E

N
D

S
 

F
O

R
 

P
E

A
C

E
N

e
p

a
l's D

isco
u

rse
s o

n
 C

o
n

stitu
e

n
t A

sse
m

b
ly: A

n
 A

n
a

lysis

39

post-October 4 period, but the time is such that a better under-
standing between the King, political parties and the Maoists is re-
quired.  However, the monarchy has exposed itself as being against
the constitutional system and prefers to deal directly with the other
extreme – republicanism, taking advantage of the international col-
laboration against ‘terrorism.’

The King’s step on October 4 using the excuse of article 127 is not
justifiable by the norms and spirit of the 1990 constitution. The
constitution provides that ‘if any difficulty arises in connection with
the implementation of this constitution, His Majesty may issue nec-
essary orders to remove such difficulty and such orders shall be
laid before Parliament.’ But this does not mean that the King should
exercise power independently. The 1990 constitution is founded
on the principle of ‘the king can do no wrong’.  This means that the
government is accountable to the people through Parliament for
whatever action undertaken in the name of the King. Article 35
clearly states that the powers of His Majesty should be exercised
“upon the recommendation and advice and with the consent of
the Council of Ministers” (HMG, 1992). The October 4 step and
subsequent actions and expressions by King Gyanendra have once
again intensified the fear of the revival of absolute monarchy.7

The king’s action not only ignored political parties but also tended
to sideline them. The present crisis therefore has a triangular di-
mension. First, contrary to constitutional provisions, the monar-
chy seems determined to have an active space in the body-politic

7 King Gyanendra is frequently reported by the media to have said that he will

not be the same as his brother, the late King Birendra, as far as the role of the

monarchy is concerned. He cannot be a silent spectator of the plight of the

people. Although he has reiterated his commitment to multiparty democracy

and constitutional monarchy time and again, he also made it explicit that he

would exercise the “maximum role that the King can play” in accordance with

the spirit of the constitution (Nepal Samacharpatra, August 19, 2001). He

claims to be a “constructive monarch” (Nepal, Bhadau 1-15, 2060).
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and to exercise executive authority as well as control the govern-
ment. Second, the mainstream political parties want to return to
the constitutional track and insist on the King to correct his un-
constitutional act. Third, the Maoists, who are engaged in an armed
rebellion since 1996, aim at establishing a prototype of the Marx-
ist-Leninist-Maoist regime overthrowing the constitutional sys-
tem. Thus the politics and democratic experiment in Nepal have
reached a very complex and conflicting situation.

Although the King used Article 127 of the constitution as an ex-
cuse to justify his move, his actions run counter to the provisions
and spirit of the constitutional system established in 1990. At
present the King seems to be strongly determined to stake a
claim for his role above the normal practices of the constitutional
state. His dismissal of party politics and the desire to prevail po-
litically has been expressed on several occasions. In his interview
to Alex Perry of Time magazine (February 4, 2004), he said that he
was ‘glad’ to see his role as ‘the preserver of all things’, a role that
has been spelled out for a King in Hindu mythology as the per-
sonification of God Vishnu. Contrary to the norms of constitu-
tional monarchy as provided by the 1990 Constitution, he as-
serted that he wanted to be ‘heard’ not just ‘seen’. He reiterated
this in different words while addressing a civic reception in
Nepalgunj:  “The days of monarchy being seen but not heard,
watching the people’s difficulties but not addressing them and
being a silent spectator to their tear-stained faces are over” (The
Kathmandu Post, February 9, 2004).

Following October 4, the politics and administration of Nepal has
been marked by a constitutional deadlock. Unless the election for
the House of Representatives is held the constitutional process
cannot be revived. Elections cannot be held until the security
situation is improved. And the security situation will not improve
unless a political settlement that includes the surrender of arms
is reached with the Maoists. Political negotiations failed twice on
the issue of constituent assembly. The Maoists refused to budge
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from their position that a new constitution framed by the people
through an elected constituent assembly was necessary, but the
government was not ready to grant this. The state is now engaged
in the military suppression of the rebels. In view of the entrenched
organizational presence of the Maoists all over the country, it
seems that a military solution alone cannot bring an end to the
insurgency. In the absence of popular representative institutions,
the functions of the government are unaccountable and the re-
gime is increasingly relying on the military. The trend of ‘garrison
state’ is becoming stronger (Kumar, 2003), and this will eventually
constitute a great constraint for democratization. The whole con-
stitutional process is now thus caught in a quagmire of the
armed fight between the security forces and the Maoist insur-
gents as well as the direct confrontation between major political
parties and the assertive monarchy.
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5. WHY CONSTITUENT
ASSEMBLY?

As mentioned above, the idea of constituent assembly in Ne
pal goes back to early 1950s, when the country was prepar-

ing for democracy for the first time. Following the historic con-
ference of the Nepali Congress held in Bairgania (India) in Sep-
tember 1950, where a decision to launch an armed movement
against the Rana regime was reached, this idea formally entered
Nepali politics and political discourse. The Manifesto of Nepali
Congress (1950) declared for the first time:

After the present regime has been ended, the
Nepali Congress will call a council or an assem-
bly of the people’s representatives elected on the
basis of adult franchise. The same council or as-
sembly will be given full responsibility to frame
the constitution of the democratic state of Nepal
or any law related to the state affairs. (Koirala,
1971: 10)8

After the Delhi talks, which brought an end to the NC’s armed
revolt and initiated political changes, Mohan Shumsher, the
last Rana Prime Minister, made an announcement in January

8 It is not clear that when and how the Nepali Congress adopted this Manifesto.

However, B.P. Koirala’s writings defending the Manifesto suggest that it was

immediately after the Bairgania Conference that the National Executive Com-

mittee of the party had adopted it. Therefore, there were some debates within

the party whether it should have been made public only after the adoption by

the party’s duly authorized national conference. (Koirala, 1950: 16-17). The

idea of constituent assembly seems to have been imbibed by the Indian Prime

Minister, Jawaharlal Nehru, as ‘desirable’ and ‘necessary’ for resolving the then

Nepal’s political crisis. (Das, 1974:406)
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1951 that a constituent assembly elected by all the nation’s
adults would be created as soon as possible. The main func-
tion of the assembly would be to frame the future constitu-
tion of the country and, though holding elections in those
days was a new and difficult task for Nepal, it was hoped that
such an assembly would come to exist within two years
(Devakota, 1979: 43). Accordingly, King Tribhuvan proclaimed
on February 18, 1951 the formation of an interim govern-
ment. The Interim Constitution promulgated on April 11, 1951
stated:

The aim of Interim Government shall be to cre-
ate conditions, as early as possible, for holding
elections for the constituent assembly which will
frame a constitution for Nepal. (Devkota,
1979:738)

However, due to frequent changes of the government elec-
tions could not be held in time. And as time passed on, the
idea of constituent assembly began to be challenged. Tanka
Prasad Acharya addressed the party congress in Birgunj in June
1956, a few months after his appointment as Prime Minister.
He challenged the idea of a constituent assembly, since it would
establish a sovereign unit, and this could not be acceptable in a
nation where the only sovereign unit was to be the king. B.P.
Koirala filed a suit in the Supreme Court against the Prime
Minister accusing him of violating the royal proclamations of
February 18, 1951. In fact the statement contradicted the Pre-
amble  and the provisions of the interim constitution. How-
ever, Prime Minister Acharya defended his stance by saying that
he was not obliged to the proclamation since it did not consti-
tute a law. Besides, what he said in Birgunj was in the capacity
of a private citizen rather than as the Prime Minister of the
country. The court dismissed the petition upholding the Prime
Minister’s right as a private citizen under the Civil Rights Act
(Joshi and Rose, 1966).
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Until 1958 the constituent assembly remained a potent agenda of
Nepali politics and most of the political parties continued to dis-
cuss it seriously. A few months after he ascended the throne, King
Mahendra announced in August 1955 that the election would
commence from the full-moon day on 2014 Aswin (October 8,
1957). But due to a lack of adequate preparations, this was later
postponed. The King’s sovereign hold was not allowed to be chal-
lenged and the people remained subject to royal prerogatives. In
1958, when four major political parties were engaged in a civil
disobedience movement demanding the declaration of an elec-
tion date, King Mahendra cleverly manipulated them by announc-
ing the date of election for February 18, 1959 without specifying
whether it would be for the constituent assembly or the parlia-
ment, and brought the movement to an end. However, later on he
announced that, as promised by the interim constitution, he would
form a commission to draft the constitution and accordingly the
election would be held for the parliament (Devkota, 1979: 574).
Despite differences of opinion, political parties cooperated with
the King’s proposal and participated in the first ever held parlia-
mentary elections of 1959.

After that the issue of the constituent assembly remained dor-
mant for a long time. Even after the 1960 takeover, no major
political forces besides some factions of the communist party
revived the demand for constituent assembly. However, after the
success of the 1990 movement, some radical sections of the com-
munist party once again raised the demand for it. The United
National People’s Movement, including the present Maoist fac-
tion, CPN (Mashal) and the CPN (Fourth Convention), a con-
stituent of the United Left Front, demanded for the election of
the constituent assembly in order to transform the sovereignty
to the people (Nepal Press Digest, May 7; May 14, 1990). But the
dominant political forces of that time - Nepali Congress and the
United Left Front agreed for a commission to be instituted with
their consent and the voice for the constituent assembly was
once again subdued.



F
R

I
E

N
D

S
 

F
O

R
 

P
E

A
C

E
N

e
p

a
l's D

isco
u

rse
s o

n
 C

o
n

stitu
e

n
t A

sse
m

b
ly: A

n
 A

n
a

lysis

45

5.1 Revival of the Demand for Constituent
Assembly

Although the issue continued to survive in Nepali politics, it
was revived only when the CPN (Maoist) put it forth as one of
their three-point agenda for dialogue with the government in
2001. The first time the Maoists proposed the creation of a new
constitution through the constituent assembly during negotia-
tions with the government, it received scant attention from the
people, including the intelligentsia. The issue began to capture
public attention only after the royal takeover of October 4, 2002.
There had already been strong voices for amendments to the
constitution to bring the Palace’s affairs, including the issue of
succession to the throne, within the scope of parliamentary scru-
tiny, after the Palace massacre of June 2001. (Acharya, 2001;
Khanal, 2001). However, the Parliament could not initiate the
amendment process and address the problems through a con-
stitutional course.

According to an understanding between the government and
the opposition parties, which had occurred before the voting
on the endorsement of emergency proposal took place in
Parliament in 2002, the government was to initiate the con-
stitution amendment process. The government, however, be-
gan to state that the 1990 constitution was the product of a
consensus reached between the political parties and the King,
and as such could not be amended without the King’s con-
sent. By the time the major political parties such as the Nepali
Congress and CPN (UML) had prepared their agenda for
constitutional amendment, and were about to initiate the
amendment process, the House of Representatives was dis-
solved.

Thus, due to the complacent attitude of the established political
leadership and the growing assertive role of the King, now even
democrats who do not subscribe to the Maoist ideology and
strongly disapprove of their politics, have begun to publicly plead



F
R

I
E

N
D

S
 

F
O

R
 

P
E

A
C

E
N

e
p

a
l'

s 
D

is
co

u
rs

e
s 

o
n

 C
o

n
st

it
u

e
n

t 
A

ss
e

m
b

ly
: A

n
 A

n
a

ly
si

s

46

for constituent assembly.9 Today it has become not only a subject
of popular discourse, but one that claims widespread support.10

Because of this, such political parties as the Nepali Congress and
the CPN (UML) should respond to it positively and create a place
for it in their agenda of resolving the triangular conflict between
the King, parliamentary political parties and the Maoists. How-
ever, the stand of the top leaders of these parties continues to be
ambiguous. It seems they are avoiding a clear stand and commit-
ment towards constituent assembly.

5.2 Issues of Debate
Although the Maoist insurgency continues to be the dominant
concern of the country, various political issues including the need
for substantial constitutional reforms, are being voiced by differ-
ent political forces. These reforms are necessary not only be-
cause of the insurgency, but also because the political structures
based on the 1990 constitution have been deficient in meeting
the rising expectations of various groups and communities. Be-
sides, the takeover of executive powers by the King, which the
mainstream political parties have termed ‘regression’, has also
compelled them to broaden the areas of constitutional reforms.
The 18-point program adopted by the five-agitating parties against
the royal regression included their commitments to such reforms
as constitutional provision for referendum to decide substantive
issues of national importance; drastic change in the royal pre-
rogatives and management of Palace affairs; affirmative policy ac-

9 Persons like Daman Nath Dhungana, the former Speaker of the House of

Representatives and the Member of the CRC representing the Nepali Con-

gress, Nara Hari Acharya, the member of the NC Central Committee, who

were advocating amendments till 2000 (Deshantar, November 7, 2000), are

now campaigning for the constituent assembly.
10 If we take the opinion page of the national dailies as an indicator, we find that

these pages are full of writings pleading for constituent assembly. The writers

include cross-sections of the society ranging from politicians and professionals

to ex-bureaucrats.
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tion for women, dalits and other deprived groups; end of dis-
crimination based on ethnicity, religion, language; keeping the army
under the elected political authority; secularism etc (Forward-
going Common Concept and Programme, 2003) In addition, wide
ranging issues such as ethnic autonomy, right to self-determina-
tion, federalism, proportional representation, reservation, multi-
lingual policy, etc have been debated as means for the restructur-
ing of the Nepali state and governance (Khanal, 2004).

5.2.1 Restructuring the State
Restructuring the Nepali state is the dominant subject of public
discourse in Nepali politics.  After the October 4 action, discourses
on constitutional changes and restructuring the state have been
gaining momentum. Everybody, including the government, the
major political parties, the Maoists and ethnic groups concede
that the present structure of Nepali state is highly deficient in
reflecting the socio-cultural, ethnic and linguistic diversity of the
nation. In order to remedy this situation, ideas ranging from fed-
eralism, ethnic autonomy, multi-lingual policy to decentralized
governance within the existing unitary structure, have been floated.
The Communist Party of Nepal (Maoist) stands for ‘autonomous
ethnic rule’ and has claimed the formation of such regimes in
many parts of the country. The mainstream political parties, which
had participated in the parliamentary political process, have also
put forward a common agenda of a ‘forward-going’ program that
includes various components of state restructuring. The current
constitutional discourse has thus challenged many aspects of the
present Nepali state and stresses the need of restructuring it.

As mentioned above, the inclusion and participation of various
ethnic groups, women and other depressed castes and communi-
ties in the politics and administration of the country continues to
be a major issue and political parties have realized the need for
major reforms through constitutional changes. Decentralization,
proportional representation, reservation of quotas, regional au-
tonomy and federal structures are some of the issues that have
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been floated and are being debated. Political restructuring of the
state in view of the country’s multi-ethnic and multi-cultural com-
position seems to be a common agenda among the political par-
ties, including the Maoists. Therefore, in addition to the unequivo-
cal commitment to political freedoms, universal human rights,
representative government, independent judiciary and similar other
democratic norms and values, many new areas of change are be-
ing proposed that would bring a major departure in the structure
and power equation of the Nepali state.

5.2.2 Monarchy versus Republic
After the Palace massacre of June 1, 2001, and especially after the
October 4 takeover by King Gyanendra, the relevance of monarchy
in Nepal is being widely debated. Due to the lack of proper investiga-
tion into the June 1st incident, people are not convinced that it was
simply an accident. As a result, the institution of monarchy has suf-
fered a massive erosion of reverence and respect among the com-
mon people.  And the republican agenda, which was confined only to
the Maoist doctrinaires until recently, has now been imbibed by cross-
sections of the populace, particularly among the youths.  Anti-mo-
narchical slogans and pro-republic voices have now become com-
mon in the protest demonstrations organized by the mainstream
political parties after October 4, 2002, though they have not yet
proclaimed the republic as their goal.

The role of the monarchy itself is largely responsible for growing
republican feeling in the country. As mentioned above, Nepal’s
attempt to evolve into a functioning constitutional monarchy has
a history of more than half a century. During this period it has
experienced four monarchs. But the experiment of constitutional
monarchy could not comply with the fundamental norms of de-
mocracy, and each of the monarchs of this period projected him-
self as the ultimate savior of the nation. They continued to claim
supreme authority as their prerogative whenever they presumed
there was a national crisis. Close scrutiny of the constitutional
and political experiments over the period suggest that Nepal failed
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repeatedly to evolve into a constitutional monarchy in the true
sense of the term. Enlightened opinion in the country has there-
fore been engaged in the deconstruction of various myths that
view the monarchy as the symbol of national unity, the factor of
stability and security, etc (Rai, 2004). The mainstream political par-
ties are pressed by their youth wings to adopt the republican
agenda. The student wings of these parties had conducted a se-
ries of plebiscites in the major campuses of the country. These
aired an overwhelming popular support for the republic. They
seemed to be determined not only to continue the campaign for
republicanism but also to pressurize the leaders to make it a
party agenda.11

5.2.3  The Federal Agenda
Federalism based on ethno-linguistic lines is another popular topic
of recent political discourse, particularly among the ethnic peo-
ple of Nepal. The Nepal Sadbhavana Party and Janjati parties, along
with various ethnic groups, have opposed the unitary political
structure and demanded a federal system since the beginning of
1990 (Nepal Press Digest, November 1990). However, the voice
for the federal system remained in low profile until the Maoists
established themselves as a force to be reckoned with and en-
tered the negotiating process for the second time. The Commu-
nist Party of Nepal (Maoist) has pleaded for the right to self-
determination and autonomy for various nationalities. This issue
has thus come to the limelight with the agenda of restructuring
the state. The major political parties are not even open to debate
on the idea of federalism in Nepal. They rule out the idea as divi-
sive, disintegrationist and totally unwanted. However, federalist

11 The student leaders claimed that their move to hold such plebiscites was not

simply a matter of reaction or sentiment but a carefully thought and reasoned

exercise to chalk out a course for future Nepal. They also expressed their

determination to pursue the goal of republican democracy respecting the

voice of the student community irrespective of the stand of their respective

parties. (Kantipur, April 30, 2004).
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lobbies are also growing in these parties and in the leadership
hierarchy.12 Therefore recognizing the growing demand for feder-
alism and its scope in the context of Nepal’s multi-cultural set up,
they have come with regional autonomy as an alternative. But it is
not clear how regional autonomy would be politically structured.

Most of the ethnic groups of both hills and Tarai complain that
the founding of the unitary structure of Nepal as a result of the
Gurkha conquest has had a negative impact on the autonomy and
identity of ethnic groups (Nepal Bauddhik Manch, 2000). It im-
posed a process of homogenization on Nepali society and nation
and favored hill high caste domination, depriving ethnic commu-
nities of their traditional territories, languages, and culture, and
subjugating them to the Hinduization process. This not only re-
sulted in the ‘destruction of their ethnic and cultural identity’ but
also perpetuated their ‘exclusion from the politics and adminis-
tration’ of the country (Kramer, 2003). The major thrust of the
ethnic movement in Nepal is to redesign the Nepali state in a way
that would bring down the dominant high caste groups to their
size and allow the ethnic groups a rightful place in the national
political mainstream.

After the restoration of democracy, Nepal has also witnessed the
resurgence of ethnic movements, which have developed effective
social mobilization processes. Issues related to deprivation and
discrimination, identity, reinterpretation of history, cultural and
language rights and equality etc have been effectively raised. As a
result, ethnic awareness and sensitization towards these issues
has grown among the larger masses with tremendous pressure
for the state to respond positively (Lama, 2002). Ethnic demands
in Nepal are not separatist and secessionist. Their main objective

12 Federalist lobbies seemed to have increased in the mainstream political par-

ties. Central level leaders of these parties belonging to various ethnic groups,

are now publicly advocating for federal political structures in Nepal (Shrestha,

1992; 2003; Thapa, ND)
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is to reconstruct the Nepali polity and nation so that the ethnic
and cultural diversity of the country is properly reflected and the
ethnic groups can enjoy identity and autonomy without submis-
sion to the values, culture, language or religion of the dominant
caste. Several measures such as reservation of proportional quota
in the politics and administration, affirmative policy interventions,
language and cultural rights, autonomy, including the right to self-
determination, are being demanded.

As an alternative to federal structures, mainstream political par-
ties stress the necessity of ending discrimination based on reli-
gion, language and culture, and advocate equal access to govern-
ment through alternative regional structures with decentraliza-
tion, without explaining what its principle and modus operandi would
be. The Nepali Congress has proposed a reorganization of local
government based on regional development structure. It stresses
that for the socio-economic transformation of the country there
is a need for “additional representative and participatory state
structure” and proposes for the creation of “regional structures
that would reflect the ethno-cultural and linguistic diversity of
the country and guarantee the participation” of various groups
(Nepali Congress, 2003). Similarly, the CPN (UML) has also sug-
gested the “reorganization of the existing politico-administrative
structure with due consideration of socio-cultural diversity as
well as geographic reality and economic condition of the coun-
try” (CPN UML, 2003). But what would be its structures and how
it would specifically address the issues relating to the participa-
tion and representation of various groups remain unexplained.
The major political parties are thus very vague about ethnic is-
sues, and avoid any specific commitment to autonomy.

5.2.4 Proportional Representation
The experiment of democracy under the 1990 constitution, as
mentioned above, remained highly deficient in terms of the rep-
resentation of Nepali society and the nation in the polity. Despite
three parliamentary elections, the state structures remained domi-
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nated by a few caste groups. For instance, the hill high caste groups,
which constitute about 30 percent of the population, occupy more
than 60 percent of the seats in the House of Representatives,
whereas hill dalits, who consist of more than 7 percent of popu-
lation, except one seat in the 1991 Parliament, have no represen-
tation at all. Similarly, other groups are also very much
underrepresented. Gender representation is also highly imbalanced.
Only a few women have been able to get elected to parliament.

The electoral system, which is based on the First-Past-the-Post
system, is partially responsible for such imbalanced representa-
tion. Under this system, a candidate who scores a relatively large
number of valid votes is elected irrespective of the percentage of
the total popular vote. This method is simple and is also helpful to
major parties as it helps in creating a majority in parliament. Though
it is also believed that it provides stability to the government,
Nepal’s experience has shown this to be untrue. In the 1991 and
1999 parliamentary elections the Nepali Congress had scored a
comfortable majority in the House but in both occasions it failed
to complete its tenure. In later occasions, the prime minister was
changed three times. Besides, this system has also failed to reflect
the majority vote in the government and parliament. There were
multi-cornered contests among the major political parties and
even a candidate scoring less than 20 percent of votes had chances
to be elected.

Against the above background, proportional representation is the
most frequently referred agenda among various groups and po-
litical parties. There are many variations of proportional repre-
sentation systems, from the simple list system to the complex
transferable preferential voting system. The national list system,
which allows the parties to represent in proportion to the ratio
of popular votes they score in the elections, actually prohibits the
electorate’s freedom of choosing their representatives. The pref-
erential voting system, which is considered to be the best one for
proportional representation, is also impracticable in our context



F
R

I
E

N
D

S
 

F
O

R
 

P
E

A
C

E
N

e
p

a
l's D

isco
u

rse
s o

n
 C

o
n

stitu
e

n
t A

sse
m

b
ly: A

n
 A

n
a

lysis

53

because a large number of voters are illiterate. Therefore, I have
tried to carve out multi-member constituencies from the exist-
ing districts, which would represent 5 to 26 seats depending on
the size of the population. All the 75 districts and 205 constituen-
cies can be converted into 14 Electoral Districts – nine in the
hills and five in the Tarai (Khanal, 2004).

In this method of election, the social composition of the popula-
tion can also be represented. Otherwise, the issue of representa-
tion of various groups in the national legislature in proportion to
population size remains unaddressed. Therefore, legal/constitu-
tional provisions are required for the political parties to maintain
socio-cultural balances while nominating their candidates. It should
be mandatory for political parties to provide their list of candi-
dates as per the ratio of population. For this purpose, a team of
experts attached with the Election Commission could work out
the socio-cultural composition for each of the electoral districts
and accordingly provide necessary feedback to the parties con-
testing the election.

In Nepal’s situation, this method of election is expected to pro-
vide better representation of various social groups, including dalits
and women, in the national parliament. Under this method, the
parliament will generally have no majority of any political parties.
They will be bound to make coalition governments and the prac-
tice of winners taking all will be avoided. This may also encourage
the formation of broad alliances among like-minded political par-
ties, both in elections and in parliament. In other words, a change
over to this system of election also demands change in the West-
minster model of government. A kind of consociational model,
representing the broad alliance of parliamentary groups may be
another alternative for the composition of the government.
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6. A modus operandi OF
CONSTITUENT ASSEMBLY FOR
NEPAL

The creation of a new constitution through an elected con
stituent assembly (CA) is highly desirable in Nepal for sev-

eral reasons. First, in order to develop a feeling of ownership of
state among the people, we need to make a new constitution
with the direct participation of the people. Second, the present
Nepali state, including the Westminster model of government,
needs a thorough restructuring in terms of recognizing the socio-
cultural diversity of the people and for their autonomy, identity
and self-government. Third, the monarchy, particularly after the
royal massacre of June 2001 in which King Birendra and his family
were shot dead, is now in question. Although King Gyanendra had
a smooth succession to the throne, both the legitimacy of and
respect for the new monarchy has eroded significantly.  The elec-
tion of CA, if the people want it, may also provide an opportunity
for the monarchy to regain its lost image and relevancy. Fourth,
various ethnic and cultural groups are now raising voices for the
right to self-determination. They consider that the present state
is an imposition on them. Since, their demand for self-determina-
tion has no separatist or secessionist content, the CA can work
as a forum where all the Nepali people can collectively exercise
the right to self-determination in terms of choosing the form of
the state and the type of the government. Lastly, the Maoists have
also demanded election for the CA to frame a new constitution.
This would be an ideal way to convince them to give up violence
and lay down their arms. (Khanal, 2003b)

Many questions are being raised in different political corners re-
garding the modus operandi of the constituent assembly in Nepal.
The mainstream political parties frequently say that it should be
based on the 1990 Constitution. The Nepali Congress states that
the decision to this effect should be taken by the Parliament and
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that, for this purpose, the House of Representatives should be
revived. The ruling parties, including the UML stress that the elec-
tion of HOR and the Parliament should initiate the new constitu-
tion-making process. The Maoists want a round table conference
of all parties including the representation of the King and civil
society. However, more than the method we adopt, understand-
ing among the major players is of crucial importance. In the cur-
rent triangular conflict situation, I think Nepal needs to take time-
framed steps towards resolving the conflict through constituent
assembly. These steps may be stated as follows:

1. The first step in this regard is to make a joint declaration of
principal commitment by all the major players, including the
King, for a new constitution to be framed by the constituent
assembly elected on the basis of adult franchise. This commit-
ment may be first made unilaterally by each of the major play-
ers, i.e., the King, mainstream political parties and the CPN
(Maoist). Such a commitment is unavoidable if Nepal is seri-
ous about resolving the current crisis. There could be infor-
mal dialogues through intermediaries assuring each other of
one’s commitment. Even if the Maoists do not respond
favorably at the start, the state should offer its commitment
nonetheless.

2. Based on such commitments, the next step would be to de-
clare a ceasefire between the state and the rebels. The state
can initiate this unilaterally, thus giving the rebels a chance to
reciprocate. If the Maoists fail to reciprocate it, they will be
exposed as having no faith in a peaceful resolution of the
conflict. In that case, the state would have the higher moral
ground and would be able to mobilize internal unity and in-
ternational support to control the insurgency.

3. Nepal may need the supervision of the United Nations to
monitor the ceasefire and keep an eye on the progress. This is
necessary because mutual fear exists between different fac-
tions, and there is every possibility of the breakdown of ne-
gotiations. The international supervision should be given a
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mandate to act decisively if either party violates the under-
standing or the verdict of the people through the election for
the constituent assembly. The international presence should
continue through the election of the constituent assembly,
the adoption of the constitution and the demobilization of
the rebel forces.

4. Since peace talks between the government and the Maoists
have failed twice, there is a need to review the structure of
dialogue. The government, as a party in dialogue, seemed to
have several deficiencies. For one, it could not represent the
state as a whole and so convince the rebels of its credibility.
Therefore an all-party mechanism, as that of South Africa, may
provide a more credible structure for resolution of the pro-
tracted Maoist insurgency.

5. The all-party mechanism may have two layers: a) a relatively
large body that forms an informal assembly or a round table
conference as the Maoists have suggested, b) a technical com-
mittee consisting of authorized party executives and a few
experts. This body should be empowered to form an interim
government, lay down the basic principles for the ultimate
resolution of the conflict and build consensus on the guiding
principles of the future constitution.

6. The guiding principles of the future constitution should in-
clude such universal principles of democracy as sovereignty
of the people; fundamental rights and freedom of the people;
periodic elections based on adult franchise; representative
government; multi-party competitive politics; independent
judiciary; local and regional autonomy; protection of the rights,
culture, languages of ethnic and indigenous groups and peo-
ple; proportional representation of social and cultural groups
at all levels of political structures through political parties;
and so on.

7. Consensus should be the basis of decision. In case a general
consensus is not arrived at, the near consensus formula may
be applied to resolve the deadlock in decision-making.

8. The election of the constituent assembly should be based on
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proportional representation. The electoral system should be
devised to guarantee that social plurality, i.e., of women, eth-
nic and indigenous people, dalits and Madhesis, will be repre-
sented in proportion to their population size.

9. The assembly should remain open and accessible to all. It
should also devise mechanisms and processes allowing all sec-
tions of people, including civil society, to represent opinions
and interests and to participate in the constitution-making
process. The drafting committee should take care of this.
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7. PROSPECTS

The creation of a new constitution in Nepal that aims at the
resolution of the Maoist insurgency and the current consti-

tutional breakdown is a very complex and delicate job. First, since
the country is rapidly ‘drifting towards republicanism’ the possi-
bility that the future constituent assembly will have a republican
majority cannot be ruled out.  Indeed, this seems to be the major
fear of the monarchy in accepting constituent assembly. The mon-
archy, with its command over the army, is unlikely to accept CA
unless its continuity is assured. To head for the CA election with
such a condition is not only unfair to the people but also contra-
dicts the very principle of popular sovereignty.

It would be too idealistic to expect a ruling monarch to allow for
a peaceful transition to a republic. Therefore, there remain only
two options: to retain the constitutional monarchy for sometime
in a thoroughly democratic framework subject to referendum
after a certain interval; or an honorable exit by the monarchy if
the majority of the people in the CA desire a republic. Other-
wise, CA elections are meaningless. However, if the monarchy
agrees to the election for a constituent assembly and expresses
its commitment to abide by the people’s verdict, public resent-
ment may soften. The rapprochement between the monarchy and
the mainstream political parties can help in this regard.

Second, a constitution can offer certain principles, institutions or
processes as a framework for the management of national affairs,
but it cannot ensure good behavior between and among the prin-
cipal actors. Therefore, much depends on how the political forces
exercise the constitutional provisions and evolve coherent prac-
tices and a political culture commensurate with a democratic sys-
tem. In Nepal, extra-constitutional tendencies are highly preva-
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lent in the political camps of both extreme left and extreme right.
Since the Maoists are no exception to this tendency, there exists
every possibility of extra-constitutional adventurism in the name
of ‘revolutionary struggle’, even though a constitution through
the constituent assembly is adopted. If the Maoists are sincere
about a constitutional settlement through dialogue with popular
participation of the people, they must respect and have faith in
the constitutional system and popular mandate.

Third, the mainstream political parties are suspicious of both the
King and the Maoists, which is natural in Nepal’s current political
context. Although the monarchy is not in a position to assert
more power through the election of the constituent assembly,
they fear that it could be a good conduit for the Maoists to finish
off the remaining democratic principles and values achieved un-
der the 1990 Constitution, and to impose one-party authoritari-
anism. Reports from the Maoist-controlled areas also suggest that
they have no tolerance towards dissent. Unless the Maoists allow
free political activities and normal civilian life in the areas of their
control, such suspicion remains justified and negotiations become
more difficult. The CPN (Maoist) therefore needs to show greater
commitment to and confidence in open and competitive political
process and tolerance towards other parties.
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